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l. Introduction

The idea is captivating: platform employees have a file in which all reviews
received from customers are summarized. This visible “reputation capital” gives
them a good negotiating position: they can switch to another platform at any
time if the conditions with their current platform are no longer acceptable. This

turns a supplicant into a market participant who is taken seriously.

In the following, I will examine whether something similar would also be
possible in Germany and the EU. The idea of portability has been recognized in
Article 20 of the General Data Protection Regulation. Could a platform
employee operating in the EU make use of the possibilities opened up there? If
not, does data protection law offer other options? Or are there other ways of

making reputation capital visible to others?

Il The legal framework in Germany and the EU

1. art. 20 GDPR



Art. 20 para. 1 of the General Data Protection Regulation (hereinafter: GDPR)
gives the data subject the right to receive the personal data concerning him or
her from the controller “in a structured, commonly used and machine-readable
format” (e.g. as a pdf file on a stick). They have the right to make this data
available to other controllers and, in accordance with Art. 20 para. 2 GDPR, may
request that the previous controller transmit this data directly to another

controller if this is technically feasible.

This regulation is intended to facilitate a change of provider. The data subject
wants to use a different social network in the future, for example, why there is
also talk of a “Lex Facebook™ in the legal literature. In addition, the case is
mentioned where the person concerned wishes to change the provider or obtain
electricity from another form. The transition to another provider should be made
easier because - as the economists say - the transaction costs are significantly
reduced. In this respect, this rule is a market-related standard, which as such
does not belong in the area of data protection, but nevertheless does have a legal

basis in the TFEU.

However, Art. 20 (1) presupposes that the data in question has been “provided”
to the controller by the data subject. This is usually done by transmission or in

such a way that the controller can retrieve it at any time. It is sufficient if the



data subject takes any initiative that results in the data controller being able to
access the data, for example if they deliberately allow themselves to be
monitored by a smart watch provided by their employer. On the other hand, data
that are the result of an evaluation by the controller are not covered, nor is data
that originate from third parties and have been transmitted to the controller. This
means that evaluations by customers are excluded from the outset because they
do not originate from the data subject. This could only be assessed differently if
the platform employee has initiated the evaluation by the customer - but this
cannot usually be proven and, in addition, it is usually a matter of favors that

hardly say anything about the actual execution of the work.

Art. 20 para. 1 GDPR is not a suitable legal basis in these circumstances - it is

much narrower than Art. 45 para. 3 of the Chinese Data Protection Act.

It is not possible to say for sure what the causes are. The fact that a completely
different type of platform work was at the center of discussion in Europe for a
long time probably played a significant role: it was mostly about simple online
work such as reading handwritten texts or checking machine-translated texts, not
about services in the real world. As a result, there was hardly ever any customer
reference, which is why no “reputation capital” could be created. Only today has

the perspective changed due to the development of delivery services and a



landmark decision by the Federal Labor Court, but this has not yet been

reflected in the General Data Protection Regulation adopted in 2016.

2 Art. 15 GDPR

There are also possibilities without resorting to Art. 20 GDPR. Art. 15 para. 1
GDPR gives the data subjects the right to request information from the
controller about the data stored about them. According to Art. 15 para. 3
sentence 1 GDPR, the controller must provide a copy. This would enable the
employee to provide a new business partner with the existing customer
assessments at any time.

However, Art. 15 para. 4 GDPR requires that the rights and freedoms of other
persons are not adversely affected by the receipt and disclosure of the copy. This
restriction does not apply from the outset if the reviews were submitted
anonymously or under a pseudonym and if there is no realistic possibility of
identifying the specific person behind the statement. However, there may also be
cases in which the customer appears as a person with a full name. As they are
generally aware that their statement is publicly available, their fundamental right
to data protection under Art. 8§ GDPR is not impaired if their statement made on
the internet is copied and passed on to third parties. The legality of such a

process arises at least from Art. 6 para. 1 letter f GDPR: The data subject has an



overriding interest in providing the data relating to him/her to third parties in

summarized form in order to improve his/her chances on the job market.

There is only a difference to Art. 20 GDPR insofar as no forwarding to the other
controller can be requested and it is not ensured that the copy is transmitted “in a

structured, commonly used and machine-readable format”.

lll. Irrationality of the market

New ideas often have a hard time in Germany because there are many people
who are looking for objections instead of thinking about improvement.
Nevertheless, | would like to make a few points to counteract any false

optimism.

Reviews by customers and other recipients of services have attracted a lot of
attention in Germany. The best known is the so-called Spickmich decision of the
Federal Court of Justice: an internet portal allowed pupils to anonymously rate
their teachers by answering certain questions such as “Well prepared?”, “Cool
and funny?” or “Motivated or unmotivated?”. As a result, the students were able
to award an overall grade on the same scale as at school. One German teacher

received an average grade of “just sufficient” (4.3) from four pupils. She



objected to this and wanted to have this assessment removed from the portal, but
the Court dismissed her complaint. Since then, doctor portals in particular have
played a major role, but there are also portals for tradespeople, professors,
restaurants and employers. In all of these cases, the sole aim was to remove
negative, often quite unobjective reviews from the internet. Those affected had

to defend themselves against harmful reviews that jeopardized their reputation.

Now, of course, legal proceedings only take place if someone feels that his or
her rights have been infringed. Where praise and recognition dominate, disputes

do not arise.

Whether a service 1s praised is not least a cultural phenomenon. In my home
region of southern Germany, there is a saying: “No criticism is praise enough”.
In Germany, you have to expect that there will always be a few people who
cannot be satisfied and who will therefore openly criticize. Whether this happens
more or less frequently depends very much on chance. Satisfied customers will
also not always express this through a review. In this respect, a reasonably
objective average can only be expected when assessing food suppliers, for
example, if they have been in business for a longer period of time, e.g. six

months.



There is also another aspect. Services provided via a platform usually have to be
completed within a short period of time. Only then can appropriate remuneration
be expected. The time pressure means that the work is not carried out to
perfection. The one or other carelessness cannot be avoided in the rush. There is
also usually no time for a personal discussion with the customer, which would

be the best way to start a positive assessment.

It therefore seems rather doubtful whether many employees can accumulate
“reputation capital” via customer reviews that is also recognizable as such. Even
a well-performing platform employee will often receive criticism. One exception
is platform-mediated domestic services, for example, where there is personal

contact and the work is not always rushed and hurried.

We have already pointed out that some platform workers do not work for a large
number of customers. This applies in particular to those who perform certain
tasks online, i.e. the group traditionally referred to in Germany as
“crowdworkers”. Even if the services are not provided online but in the real
world, such a case can occur: If, for example, the platform worker has the task
of monitoring the performance of certain tasks, only their client will be in a
position to make a statement about good or less good work behavior. For
example, the Federal Labor Court had to decide on a case in which a platform

employee had to check whether the petrol stations located in a certain region had
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fulfilled their obligations to advertise certain products on billboards. This raises

the question of whether reputational capital can be made visible in other ways.

IV. The job reference as an expression of reputational capital

In Germany, the most important piece of evidence of the quality of the work
performed is the employer's reference, which every employee can request when
leaving the employment relationship in accordance with Section 109 of the
German Industrial Code (GewO). It is precisely because of this importance that
there are an extraordinary number of lawsuits concerning the correct wording of
the reference, especially as employees who have left the company have no
difficulty in initiating a legal dispute with their employer. In this respect, the

situation is different from that during an existing employment relationship.

The employer has a certain amount of discretion when formulating the
reference. It is up to him to decide which characteristics he wants to emphasize
or deemphasize. However, the employer's discretion has two important limits:
The assessment must be truthful and it must be supported by goodwill so as not
to unnecessarily impede the employee's advancement. This has led to the
emergence of a “reference language” which, compared to everyday language,

emphasizes the positive achievements of the employer much more strongly, but



nevertheless makes differentiations possible. The grade “very good” is given if
the words “always to our complete satisfaction” appear in the summary
assessment, while the grade “good” is given if work is only performed to
“complete” satisfaction. An employee who has “always worked to our
satisfaction” receives the grade “satisfactory”. If the word “always” is missing,
the grade is “sufficient”. If the satisfaction was only “on the whole”, this means
“unsatisfactory”. An assessment that the employee has devoted himself to his
tasks “with great diligence and interest” is disastrous. Translated into normal
language, this means that the employee's performance was completely
inadequate. The more negative the assessment, the more facts the employer must

be able to present and prove in the event of a dispute to justify their assessment.

Can these principles be applied to platform work? This is unproblematic if the
platform worker 1s an employee and the relationship has lasted for some time.
According to the case law of the Labor Court of Frankfurt, one month is
sufficient. If the period is shorter, the reference will be relatively general and

unspecific, as it is not based on sufficient experience.

The reference principles also apply to employee-like persons who are only
economically, but not legally, dependent on the platform: They can refuse orders
at any time. Current case law tends to assume the status of an employee even if

orders can be rejected, but if at the same time there are such strong economic



incentives to take them on that a reasonable person would not make use of their
right to refuse. However, this has no significance with regard to the issuing of a

certificate: the same principles apply to both groups of workers.

Can customer assessments be included in the reference? German case law has
not yet had to decide this specific question. However, there is a general principle
that for employees who come into contact with different groups of people, the
relationships with all those involved must be mentioned. If, for example, the
good relationship with superiors and customers is emphasized but that with
work colleagues and subordinates is not mentioned, negative conclusions could
be drawn from this according to case law. Such an “omission” would only be
justified if there were objective reasons for not mentioning the problematic
relationship with colleagues and subordinates. In principle, all parts of the

activity must be mentioned.

In the case of platform workers, there is often no personal contact at all with the
platform representatives; the individual assignments are allocated by an
algorithm. In this respect, it is only possible to state that there were “never” or
“rarely” or “occasionally” disruptions. In such cases, contact with customers
may be the only basis for a differentiated assessment. For this reason, the
employer/client must also address in the reference whether and how customers

have expressed their satisfaction or dissatisfaction. This can and should also be
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based on whether the overall assessment is above average - this prevents
individual rather malicious critics from being directly mentioned in the final
assessment. In this respect, a job reference formulated by a person is more

flexible and fairer than a file that reflects all the assessments submitted.
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