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Instruments of EC Labour Law

WOLFGANG DAUBLER

I. Does Labour Law Have Specific Instruments?

As part of the legal order, national labour law appears to share the nature of
other fields of the law: the observer will find some constitutional provisions,
a number of acts, regulations and decrees—and a good deal of judge-made
law, which may either be formally binding, as in Britain, or have a nearly
equivalent effect, as on the Continent. :

On the basis of a very narrow conception of the legal order, there is no
difference from, say, company law and civil law, which have structures that
are roughly the same as this. If, however, we take a broader approach and ask
what are the labour law rules that are applied in practice, the perspective
changes. First and foremost, we find collective agreements at various levels—
some of them applicable to the entire economy, others to a particular sector
or industry, and yet others just to a single enterprise or even shop floor. In,
continental Europe, these agreements contain legally binding rules; in Britain,
they are incorporated into the contract of employment, which under normal
circumstances makes for a comparable result. In some legal systems, for
instance the Danish one, the scope of collective bargaining is so far-reaching
that traditional fields of labour law, such as protection against dismissal, are
covered exclusively by collective agreements. In all EC countries the State-
imposed law is complemented by autonomous law.

Collective agreements, however, are not the only specific labour law
instrument. In everyday life on the shop floor as well as at enterprise level,
rules exist which are respected but whose legal status is uncertain; their only
‘source’ and legitimation stem from the behaviour of employet and em-
ployees. Such rules may concern fringe benefits, trade union rights, or work
performance; they may be the result of negotiation or imposed unilaterally.
These informal rules make up an important part of working life even though
lawyers tend to minimize their significance or ignore it completely. Here
again, therefore, State-imposed law is complemented by special rules outside
the range of State legislation, in terms of both form and substance. There is no
guarantee that these informal rules will comply either with laws or with
collective agreements.

To argue that all this makes labour law defective would, however, be
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