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THE INDIVIDUAL AND THE COLLECTIVE: NO
PROBLEM FOR GERMAN LABOR LAW?

WOLFGANG DAUBLER*

INTRODUCTION: THE RISE IN THE VALUE OF THE INDIVIDUAL

Today it is uncommon to speak about the individual and the collec-
tive in the context of labor law. Rather, the spirit of the times demands
that the single individual be put at the center of consideration. From this
perspective, the investigator may then ask how the individual can prevail
against the numerous powers in an environment that is very difficult to
understand. '

This viewpoint is not merely a passing fad. On the contrary, soci-
ologists confirm that we are living in a period of “detraditionalization,”
-the decoupling of the individual from traditional social orders.! An im-
portant indication of this development is the decline of the family unit.
The family is increasingly being replaced by unmarried partnerships; the
singles lifestyle is also becoming more prevalent. The dissolution of
traditional forms of housing is another indicator—the pure “working
‘class” neighborhood is a thing of the past. “Working class culture” can
be found only in its last traces—at least in the Federal Republic of Ger-
many. In addition, the established political parties in that country no
longer represent a value system that is necessarily derived from the inter-
ests of wage earners. As popular political parties, they seek the votes of
the self-employed and wage workers, Catholics and Protestants equally.

The conditions of the work place can no longer be easily described
in a single schema. The increasing number of office workers demon-
strates that assembly line and machine work have lost their dominant
roles.> The automated factory of the future is going to be dependent

* Wolfgang Déubler is Professor of Labor Law and Commercial Law, Faculty of
Law, University of Bremen. The author would like to thank Vincent Dolan, associate at
Sullivan & Cromwell, New York, for translating the text of this article into English.

1. For a summary, see U. BECK, RISIKOGESELLSCHAFT. AUF DEM WEG IN EINE ANDERE
MODERNE, 115 (1986).

2. In 1986 45% of all employees in the Federal Republic of Germany were employed as white -
collar workers, 45.5% as blue collar workers and almost 10% as civil servants. See Imiela, Krieger
& Lohrlein, Perspektiven gewerkschaftlicher Angestellten politik, in GEWERKSCHAFTSJAHRBUCH
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upon an independently thinking, flexible employee who is competent in
his or her specialty.’ Indeed, the numerous flexitime models
(Gleitzeitmodelle) already take the individual preferences of employees
into account. The general development is in the direction of increased
flexibility, however narrow or broad, however employer- or employee-
oriented this development may be.*

I. THE DISPLACED COLLECTIVE

It is not surprising that, under current conditions, the collective, in
a general sense, has become a threatening image. One associates the col-
lective with a specter of regimentation. One might also assume that the
true interests of the workers as individuals will be ignored under a collec-
tive form if they do not comport with the interests of a random majority.
This kind of mistrust is directed particularly toward trade unions. Some

- see unions as an unscrupulous representative of group interests. Others
see them as a sort of dinosaur, whose weighty immobility makes it impos-
sible to even perceive a problem, let alone arrive at a solution. Unflatter-
ing comparisons are drawn between unions and a team of engineers
struggling to make progress.

It is easy to see why those who espouse this view question the capa- -
bility of labor unions to perform such traditional functions as the
achievement of fair wages and decent working conditions. Has collective
labor law lost its legitimacy with the disappearance of traditional class
society?’® Is the return to a free market in labor the best way to master
unemployment? Neoclassical economic theory demands the elimination
of collective labor law because it allegedly distorts the play of supply and
demand, not unlike a monopoly.®

The disassembly of collective labor can take varied legal paths. For
example, it might be required that the binding effect of collective agree-
ments be eliminated, in order to permit contractual modification at the

1987, at 50 (Kittner ed. 1987). In the 1930s the ratio of white collar to blue collar workers still stood
at four to one; in 1882 at twenty-one to one. See R.-D. FALKENBERG, 7 DAS ARBEITSRECHT DER
GEGENWART 67 (1970).

3. See generally KERN-SCHUMANN, DAs ENDE DER ARBEITSTEILUNG? (1984).

4. For a West German perspective on this point, see FLEXIBISILIERUNG—DEREGULIERUNG:
ARBEITSPOLITIK IN DER 'WENDE (Oppolzer, Wegener & Zachert eds. 1986); H. WOLTER, FUR EIN
BESSERES ARBEITSRECHT 30 (1986); Beschdftigungsoffensive der Arbeitgeber, (Bundesvereinigung
der deutschen Arbeitgeberverbinde eds. 1986) (record from Congress, Berlin, October 27-28, 1986).
For a French perspective, see CENTRE DE RECHERCHE DE DROIT SOCIAL, UNIVERSITE DE LYON
111, FLEXIBILITE DU DROIT DU TRAVAIL: OBJECTIF OU REALITE (1986).

5. See Reuter, Gibt es eine arbeitsrechtliche Methode?—Ein Plddoyer fiir die Einheit der Recht-
sordnung, in FESTSCHRIFT FUR HILGER UND STUMPF 577, 579 (T. Dieterich, F. Gamillscheg & H.
Weidemann eds. 1983).

6. In West German labor law particularly, this theory is representéd by the so-called
Kronberger circle, a private gathering of neoliberal economists and legal scholars. See generally W.
ENGELS, MEHR MARKT IM ARBEITSRECHT (1986).
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expense of the individual worker.” Along the same lines, it might also be
proposed that employees be made “partners” at work, that is, sharehold-
ers or members of the company. 8 If such a proposal were implemented, a
whole body of labor law—*this virus which changes its form daily, like
an escapee from the laboratory of a genetic engineer or a chemical
weapon maker’’>—would become irrelevant.

A full scale return to the common law has been demanded in Great
Britain. Many argue that “false fictions” in labor law should be aban-
doned. Among these alleged ““fictions” and their counterarguments are
the notions that working conditions are not negotiated; that non-work
during a strike only suspends the employment relationship; and that a
strike is not an unpermitted act.'® Similar views are being expressed in
France, the only difference being that they demand the elimination of
“sterile” legal regulations and the enforcement of rigid provisions of the
civil code.!! The recommendations of the German Advisory Council to
permit temporary employment without specific justification,'* and to re-
duce the “burden” of the social plan,'? seem mild in comparison.

Is collective labor law terminally ill? Is the sickness of collective
labor law only further advanced in Great Britain, France and Spain? We
have reason enough to reexamine the relationship between the collective
and the individual, even if Weimar “collectivism,” the great social ad-
vance of the first German republic, is today more a theme of Italian than
German jurisprudence.!*

7. See K. ADOMEIT, DAS ARBEITSRECHT UND UNSERE WIRTSCHAFTLICHE ZUKUNFT 13-19
(1985); Moschel, Arbeitsmarkt und Arbeitsrecht, 1988 ZEITSCHRIFT FUR RECHTSPOLITIK 48.

8. See generally Adomeit, Vom Arbeitnehmer zum Mitarbeiter, 1985 ARBEIT GEBER 76. Simi-
lar questions are posed by Beuthien, Das Arbeitsverhdltnis im Wandel, in ARBEITNEHMER ODER
ARBEITSTEILHABER? DIE ZUKUNFT DES ARBEITSRECHT IN DER WIRTSCHAFTSORDNUNG 28
(1987).

9. See Ehmann, Neuere Tendenzen des Arbeitsrechts, in PERSONALFUHRUNG 1 (1988).

10. See Mather, The Future Shape of Labour Legislation, in INDUSTRIAL RELATIONS RE-
SEARCH UNIT, UNIVERSITY OF WARWICK, THE FUTURE OF LABOUR LAw: Two VIEWS 8 (1987)
(Warwick Paper in Industrial Relations no. 14).

11. See OPPOLZER, Flexibilisierungsstrategien und Arbeztsrecht in Frankreich 131,

12. Jahresgutachten 1987/88 des Sachverstindigenrats zur Begutachtung der gesamtwirtschaf-
tlichen Entwicklung, Drucksachen des Deutschen Bundestages 11/1317, no. 385, at 190.

13. Id. no. 392, at 192.

14. See generally H. SINZHEIMER, ARBEITSRECHT UND RECHTSSOZIOLOGIE, GESAMMELTE
AUFSATZE UND REDEN (1976); H. SINZHEIMER, DER KORPORATIVE ARBEITSNORMENVERTRAG
(1977). For an Italian review see Fraenkel, Kahn-Freund, Korsch, Neumann & Sinzheimer,
'LABORATORIO WEIMAR: CONFLITTI E DIRITTO DEL LAVORO NELLA GERMANIA PRENNAISTA
(Arrigo & Vardaro eds. 1981); Fraenkel, Democrazia Collettiva, 1980 GIORNALE DI DIRITTO DEL
LAVORO E DI RELAZIONI INDUSTRIALI 601 [hereinafter DLRI1]; Lotmar, I Contratti di Tariffa Tra
Datori e Prestatori de Lavoro, 1984 DLRI 313; Renner, La Costituzione del Lavoro della Rivoluzione,
1986 DLRI 743; Sinzheimer, La Democratizzazione del Rapporto di Lavoro, 1979 DLRI 217;
Vardaro, Crisi Istttuz:ona[e e Teoria della Stato in Germania dopo la Prima Guerra Mondiale, 1987
ANNALI DELL’ISTITUTO STORICO ITALO-GERMANICO 24; IL PLURALISMO E IL DIRITTO DEL
LAvVORO: STUDI SU OTTO KAHN-FREUND (Balandi & Sciarra eds. 1982).
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.II. THE INCOMPLETE QUESTIONS

The relationship between the individual and the collective aspects of
labor law is usually discussed in three contexts. The first group of ques-
tions involves the rights of the individual as he or she prepares to enter a
collective organization. After the early liberal ban on association was
overcome,'® attention was directed toward protection of the voluntary
character of union membership. In the current context, the negative
freedom of association, or the right to remain outside of a combination, is
emphasized. _

The second group of questions goes to the heart of collectivism—the
regulation of wages and working conditions by means of collective agree-
ment. How is this sort of “private legislation” to be integrated into the
traditional legal system? What rules form the basis of collective action,
and which are an essential precondition for any arrangements? In the
Federal Republic of Germany, these questions invoke the important con-
cepts of strike law and codetermination authority.

The third group of questions assumes that collectivism is successful.
The relevant inquiry then is whether the collective bargaining agreement
or the plant agreement can limit individual rights. For example, can
freedom of expression be limited or wage contract fringe benefits be less-
ened? The negotiating position of the collective forces are strengthened if
this question is answered in the affirmative. Such strengthening in turn
permits a thoroughgoing balancing of interests, as is characteristic of
neo-corporative systems.

In all three groups of questions, the concept of the collective refers
to organizations created by workers and to the types of action typical of
such organizations. The concept is not used to connote the work process
itself or the various forms of division of labor within a plant or a multina-
tional corporation that extend far beyond the work process itself.'¢
While it is a well established fact that work today is not like that per-
formed by the traditional craftsman, it is irrelevant to discussion in the
legal community. The “collective compulsion” deriving from the organi-
zation of work is not recognized. The concept of the collective is con-
fined to combinations of persons of more or less equal status. The
consequences of this are predictable: Even the most extreme forms of the
division of labor, where the individual’s existence is reduced to that of a

15. For a comparative study. of the ban on association, see Jacobs, Collective Self-Regulation, in
THE MAKING OF LABOUR LAW IN EUROPE: A COMPARATIVE STUDY OF NINE COUNTRIES UP TO
1945 at 193-241 (B. Hepple ed. 1986).

16. See INFORMATIONEN OHNE GRENZEN: COMPUTERNETZE UND INTERNATIONALE
ARBEITSTEILUNG (Klebe & Roth eds. 1987).
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cog in a machine, are thought of as self-evidently justified and immune
from any sort of criticism.

Trade unions, on the other hand, stand in the floodlight of critical
public opinion. Trade unions appear as an exception to the “normal”
social system,.a dubious great power whose wings should be clipped in
the name of freedom. Today, the legitimacy of the trade unions rests
only upon the superior position of the employer in establishing terms and
conditions of employment: the bargaining ability of workers in setting
those terms and conditions are to be raised to a proper level to the extent
that is necessary. It follows that trade unions will become more or less
obsolete when, by whatever means, the labor market no longer requires
their activity.

However, if employee organizations are viewed as a counterweight
that represents the interests of employees in determining terms and con-
ditions under which work is done, then the perspective is changed. Pro-
tection of freedom' of association no longer means the creation of a
potential power advantage; rather, it means providing the individual with
the opportunity to co-determine and collectively decide the patterns of
his integration into the process of production. From this perspective, the

collective restores private autonomy which has been lost on the individ-
ual level.'” The negotiation of a collective bargaining agreement no
longer appears as a regulation from above, viewed in this light, but rather
as part of co-determination. Only in cases where the disposition of indi-
vidual rights is at issue, that is, whether an individual is being required to
make a questionable sacrifice, does skepticism towards the collective pro-
cess seem appropriate, '

This article will analyze the three groups of questions regarding the
relationship between the collective and the individual from the point of
view just articulated. Specifically, the analysis will ask how far the in-

- creasingly strong re-individualization of our legal culture, whether or not
it be justified, influences the resolution of the questions. In other words,
what is the impact of the “new self-employed,” the part-timers, the tem-
‘porary employees and the subcontracted employees being employed as
isolated individuals? '

III. THE RIGHT TO JOIN AND THE RIGHT NOT TO JOIN
A. The Divided Freedom of Association

Today, every country in western and southern Europe pertnits trade

17. See generally W. GAST, DAS ARBEITSRECHT ALS VERTRAGSRECHT (1984); Gast, Perspek-
tiven des Arbeitsrechts, 1986 DER BETRIEBS BERATER 1513, 1515; Richardi, Arbeitsrecht und
Zivilrecht, 1974 ZEITSCHRIFT FUR ARBEITSRECHT 10.
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unions. Usually, trade unions are expressly granted certain rights in the
constitution. Early liberal prohibitions against coalitions, such as the Loi
Le Chapelier or the English Master and Servant’s Acts,'® have been over-
come, along with the fascist concept of compulsory trade syndicates.
Freedom of association is not questioned anywhere in modern western
Europe,

However, many real world events can intervene before the principle
of freedom of association becomes a reality. The disparity between prin-
ciple and reality occurs not only in the few cases of direct violations of
law, such as when employment is made contingent upon resignation from -
a trade union,'® Of greater concern are legal regulations and factual de-
velopments that concretely hinder the exercise of freedom of association
and union membership. In other words, we are concerned with those
legal regulations and factual developments that provide advantages to the
so-called self-reliant, independent fighter. In the context of German law,
four points require emphasis with regard to this issue.

First, the Constitutional Court of the Federal Republic has held that
the right not to join a union, the “negative” freedom of association, is to
be protected to the same degree as is the freedom to associate.® There-
fore, no one may be forced to join any organization against his will. In
this context, the notion of compulsion is very broad. Compulsion in-
cludes not only a legal obligation to join, -as in the British union shop,*'
but also the threat by a member of a works council to disadvantage a -
non-union worker.?> Union advertisements and informational publica-
‘tions may not contain any “unfair attacks” on non-union workers.??
Even statements that do not rise to the level of an insult may not be
voiced in the plant and can be forbidden by the employer. The prohibi-
tion against closed shops requires no further discussion under these

18. The nineteenth century Master and Servant’s Acts were the legal basis for prosecutions
against workers. These laws affected the right to strike by permitting employers to have all strikers
arrested for breach of contract and then to confront strikers with the alternatives of returning to
work on the employer’s terms or suffering up to three month’s imprisonment. P. BAGWELL, INDUS-
TRIAL RELATIONS IN 19TH CENTURY BRITAIN 30 (1974).

19. See Judgment of Bundesarbeitsgericht (highest federal labor court) [hereinafter BAG], 1987
DER BETRIEB 2312. For further examples see U. ZACHERT, BETRIEBLICHE MITBESTIMMUNG:
EINE PROBLEMORIENTIERTE EINFUHRUNG 59 (1979).

20. Entscheidungen des Bundesverfassungsgerichts 50, 290, 367 (federal constxtutlonal court)
[heremafter BVerfGE].

Relating to its content and its principal incompatibility with Article 11 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950, U. N.
TREATY SERIES 221 (1950), see Case of Young, James and Webster, 4 Eur. Ct. H.R. (ser. A) (1981).
The case may also be found in 1981 EUROPAISCHER GRUNDRECHTE-ZEITSCHRIFT 559.

22, See W. DAUBLER, GEWERKSCHAFTSRECHTE IM BETRIEB 461 (5th ed. 1987).

23, See BAG, Arbeitsrechtliche Praxis no. 10 [hereinafter AP] to GRUNDGESETZ art. 9 Bl 5
(federal constitution) [hereinafter GG]. For the prohibition on “unfair attacks” see also Judgment
of BAG, 1978 DER BETRIEB 894.



GERMAN LABOR LAW 511

circumstances.?*

Second, protection for those unwilling to join a trade union is incor-
porated into the law of collective bargaining. The bargaining parties may
not exclude outsiders by limiting enjoyment of benefits to union mem-
bers. Any provision that seeks to do so is void and considered an imper-
missible attack on the negative freedom of association. An example of
this type of case involves bargaining for extra vacation pay for union
members, whether or not the extra pay is equivalent to annual union
dues.?® This leads to the remarkable consequence that although the exer-
cise of the positive freedom of association must be bought with an eco-
nomic sacrifice, approximately 1% of a worker’s monthly income, the
exercise of the negative freedom of association may not be burdened with
the loss of a vacation bonus.2¢

In recent times, this jurisprudence has been reinforced with regard
to pre-pension agreements. Today, collective bargaining agreements usu-
ally require that employers make early pension arrangements with no
more than 2% of their employees per year. Employers have agreed to
include only union members in those given early retirement. The courts,
however, have rejected this “special” advantage to union members as a
violation of the non-union member’s negative freedom of association.?’
Therefore, non-union employees cannot be forced to wait for an offer of
early retirement until the quota of union employees has been met.

The result in the case of early pensions may seem more satisfactory
than in the case of vacation pay. However, there is something inadequate
in the result when one considers the implementation mode of collective
bargaining agreements. According to the Collective Agreements Act, an
employer who acts on his own initiative may refuse to extend the terms
of a collective bargaining agreement to non-union employees.?® An em-
ployer may also refuse to pay union wages to non-union employees or to
exempt them from early retirement. However, the parties to a collective

24. On the illegality of closed shops, see A. HUECK & H. NIPPERDEY, 2 LEHRBUCH DES
ARBEITSRECHTS 163 (7th ed. 1967); A. NIKISCH, 2 LEHRBUCH DES ARBEITSRECHTS 37 (2d ed.
1959); SOLLNER, GRUNDRISS DES ARBEITSRECHTS 62 (9th ed. 1987); W. DAUBLER, DAS ARBEIT-
SRECHT 1, at 186 (8th ed. 1986). i

25. See Bundesarbeitsgericht—Grosser Senat (en banc appeal to the highest fedetal labor court)
[hereinafter BAG GS], AP no. 13 to GG art. 9, confirmed through Judgment of BAG, 1978 DEr
BETRIEB 1647,

26. See W. DAUBLER & T. MAYER-MALY, NEGATIVE KOALITIONSFREIHEIT? 38 (1971); C. .
HAGEMEIER, O.E. KEMPEN, U. ZACHERT & J. ZILIUS, TARIFVERTRAGSGESETZ, KOMMENTAR 98,
“§ 3 (1984).

27. See Judgment of BAG, 1987 NEUE ZEITSCHRIFT FUR ARBEITS- UND SOZIALRECHT 233,
357; 1987 DER BETRIEB 487, 492. :

28. Tarifvertragsgesetz (Collective Agreements Act) § 3, para. 1 [hereinafter TVG], [1969]
Bundesgesetzblatt I, no. 83, at 1323 [hereinafter BGBLI]; I.L.O. LEG. SERIES, Ger. F.R. 1 (1969)
(English translation). ' )
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bargaining agreement are not permitted to negotiate such an
arrangement. ‘

Third, within trade unions themselves, the centrifugal forces are be-
ing strengthened. According to a decision of the Federal High Court, a
group of employees is permitted to propose its own list of candidates in a
works council election to compete with the official trade union list chosen
in accordance with the internal rules of the union.?® A worker may be
expelled from the union only if he competes directly with the union and
attacks its policies. Thus, election rules designed to enable the union to
present a unified candidate list are of little value because they can be
ignored by union members without fear of legal sanction.*® _

The jurisprudence is quite different in the case of strike breaking. In
this situation, the courts consider only whether or not the strike was
called according to internal union rules.3! No other demands are placed
upon the internal union structure. Although the literature recognizes
that the internal union structure should correspond to democratic princi-
ples,3? the courts have not yet accepted this idea.®® Thus, under the law,
minority protection has a rather selective character; it is employed only
when it concerns the important issue of works council elections and
where there exists at least minimal opposition in the plant..

The most important, and final point, however, is that the factual
preconditions for union membership are excluded from consideration as
not legally relevant. There is supposedly no legal problem when the indi-
vidual is isolated from his colleagues in the work place or when jobs are
distributed to small enterprises or for work at home. In the same vein,
there is no legal problem when temporary employees, who are more de-
pendent on the employer, are discouraged from joining a union because
of their temporary status. The same is also true for part-time employees
with flexible working hours who develop only limited contact with other
employees and therefore stand outside union developments.**

Apathy in the face of such phenomena is even more astounding be-

29. See Entscheidungen des Bundesgerichtshof in Zivilsachien 71, 126 (federal high court for
civil matters) [hereinafter BGHZ]. :

30. Inasmuch as the “‘association opposition” rule of Gewerbeordnung a.F § 152, para. 2 (trade
law decree) [hereinafter GewOQ], [1900] RGBI at 871, is still not entirely outdated, every member is
guaranteed a right to resign immediately and the actionability of claims between union and individ-
ual member is denied. Entscheidungen des Reichsgerichts in Zivilsachen 111, 199 (federal high court)
declared in 1925 that GewO § 152, para. 2 to be no longer applicable, as it was in violation of the
guarantee of association of Verfassung des Deutschen Reichs [Weimarer Reichsverfassung] art. 159,
[1919] RGBI at 1383. '

31. Judgment of BGHZ, 1978 NEUE JURISTISCHE WOCHENSCHRIFT 990.

32. See, e.g., PoPp, OFFENTLICHE AUFGABEN DER GEWERKSCHAFTEN UND INNERVER-
BANDLICHE WILLENSBILDUNG 107 (1975).

33. See BVerfGE 7, 96, 106; 18, 18, 28 (for perpetual jurisdiction).

34. The “remoteness of the.labor union” in the atypical labor market is undisputed.



GERMAN LABOR LAW 513

cause of the Constitutional Court’s effective use of fundamental rights as
a central principle of interpretation.>®* By using organizational and pro-
cedural precautions, fundamental rights are anchored to reality and are
actually enforced.*® For example, article 19, section 4 of the constitu-
tion3” guarantees legal protections; it includes injunctions*® and protects
citizens from facing an unreasonable risk of expense.?* Numerous other
fundamental rights, including the rights to life,*° to property*! and to
asylum,*? have also been interpreted and strengthened by specific imple-
mentation instruments. Only the positive freedom of association—in the
sense of article 9, paragraph 3 of the constitution—remains an unwritten
page. This is not to say that new means of restricting trade union mem-
bership are constitutionally suspect and should be balanced by decreas-
ing protection for the negative freedom of association. The only thing
that can be criticized is that this dimension, until now, has been totally
ignored.

What are the immediate consequences of the present structure? A
further step toward individualization is hardly conceivable, except per-
haps for a concretization of democratic organizational principles. This is
because non-union employees enjoy full legal protection. A further step,
such as the revocation of the union’s rights to sue for the back dues of
members,** would put the fundamental principles of freedom of associa-
tion into question, and thus is not feasible. To this extent, the situation is
different from Great Britain because the British closed shop does not
actually fit into a period which many have welcomed as the “new age.”**

B. The Great Exception: Represeniatz‘on of Shop Interests

The discussion of positive and negative freedom of association nor-
mally ends at this point. This is unfortunate, as it overlooks the fact that
within German industrial relations there really is a role for compulsory
representation. It is not found throughout all levels of interest represen-
tation, but it is found within the most important sphere—the shop.

The German works council automatically represents all employees.

35. For an overview, see Hesse, Bestand und Bedeutung der Grundrechte in der Bundesrepublik
Deutschland, 1978 EUROPAISCHE GRUNDRECHTE-ZEITSCHRIFT 427, 434

36. For similar principles of interpretation in Italy, see G. GHEzz1 & U, ROMAGNOLI; IL RAp-
PORTO DI LAVORO 26 (2d ed. 1987).

37. BVerfGE 35, 263, 274; 40, 272, 275 (for perpetual jurisdiction).

38. BVerfGE 37, 150, 153.

39. See generally Wassermann, in AK - GG, Neuwied 1984, art. 19, para. 4, at 48-50.

40. BVerfGE 53, 30, 65; 49, 403.

41. BVerfGE 37, 132.

42, BVerfGE 56, 216, 238,

43. These were a partial return to GewO a.F § 152, para. 2. See supra note 30.

44. See LORD WEDDERBURN, THE WORKER AND THE LAaw 30, 286 (1986).






