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THE EMPLOYEE PARTICIPATION DIRECTIVE—
A REALISTIC UTOPIA?

by

Wolfgang Diubler *

I. THE COMMISSION’S GREEN PAPER
‘1. Present Trends

For a long time the presence of employee representatives on decision-
making bodies appeared to be a peculiarly German phenomenon. Nothing
in Western Europe directly matched the (half) parity of membership on
supervisory boards in the iron and steel industry, or employee election
of a third of the members of supervisory boards in all other joint stock
companies employing more than 500 people.! It is true that in France
since 1945 two employee representatives have sat on all boards of direc-
tors, but unlike their German counterparts they are unable to vote.2
Public or nationalised undertakings ® constituted something of an exception
—but that was the extent of “institutionalised employee participation”,

Since 1971 the situation both within and outside the EEC has changed
considerably. A 1971 law gave workets in the Netherlands a larger say in
the composition of supervisory boards.t Thus, when a vacancy is to be
filled on a supervisory board, although the new member is co-opted by
the existing board, not only the shareholders’ general meeting but also the
majority of the “ondernemingsraad”, elected by the employees, may veto
the appointment. This of course may not be done arbitrarily, but solely on
the grounds that the person concerned is unsuitable or would upset the
overall balance of the body. Decisions as to the legitimacy of a veto are

_* Professor of Law, University of Bremen. _

1. Montanmitbestimmungsgesetz (Coal and Steel Co-determination Law) of May
21, 1951, BGBI 1, 347, paras. 76-77 (a). Betriebsverfassungsgesetz (Works Constitu-
tion Act, henceforth BetrVG) in the version of the BetrVG of January 15, 1972,
BGBI 1, 13. )

2. VO No. 45-280; see also Camerlynck/Lyon-Caen, Droit du travail, 8th edition
(Paris 1976) No. 410, 422,

3. Cf. in German literature, Leminsky, Der Arbeitnehmereinfluss in englischen
und franzdsischen Unternehmen (Kéln 1965) p. 18 et seq., 43 et seq., 102 et seq.

4. Wet op de structuur van naamloze en besloten vennootschappen, German trans-
lation in (1974) Zeitschrift fiir Gesellschaftsrecht, 125 et seq.; also Maeijer in (1974)
Z.G.R,, 104 et seq.

© Sijthoff, Leyden
14 C.M.L.Rev. 1977. 457-487
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